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BOOKS 
 
THE MOST DANGEROUS BRANCH:  WHY THE CONSTITUTION GAVE THE WAR POWER TO 
CONGRESS AND NOT TO ROGUE PRESIDENTS (with Christopher L. Blakesley & Edwin B. 
Firmage) (U. of Ill. Press forthcoming 2008). 
 
POWERS RESERVED FOR THE PEOPLE AND THE STATES:  A HISTORY OF THE NINTH AND 
TENTH AMENDMENTS (with Jay S. Bybee & A. Christopher Bryant). 
 
INHERENT RIGHTS, THE WRITTEN CONSTITUTION, AND POPULAR SOVEREIGNTY: THE 
FOUNDERS’ UNDERSTANDING (2000). 

 
BOOK CHAPTER 

 
The Legal Protection of Constitutional Rights, in THE LEGAL SYSTEM AND AMERICAN 
CONSTITUTIONAL DEMOCRACY, 132 (M. Frankowska and A. Melone, eds. 1993). 
 

LAW REVIEW ARTICLES 
 
The "Foundations" of Anti-Foundationalism -- Or, Taking the Ninth Amendment Lightly:  
A Comment on Farber's Book on the Ninth Amendment, 8 Nev. L.J. ___ (forthcoming 
2008) SSRN 
 
The Automobile Exception in Nevada: A Critique of the Harnisch Cases (with John P. 
Lukens & Thaddeus J. Yurek III),  ___ NEV. L.J. ___  (forthcoming 2008). SSRN  Lexis 
Westlaw 
 
Overcoming Lochner in the Twenty-First Century: Taking Both Rights and Popular 
Sovereignty Seriously as We Seek to Secure Equal Citizenship and Promote the Public 
Good, 42 U. RICH. L. REV. 101 (forthcoming 2008). SSRN  Lexis  Westlaw  Hein 
 
Restoring the Lost World of Classical Legal Thought:   The Presumption in Favor of 
Liberty over Law and the Court over the Constitution, 75 U. CIN. L. REV. 1499 (2007). 
Lexis  Westlaw  Hein 
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Courts over Constitutions Revisited: Unwritten Constitutionalism in the States, , 2004 
UTAH L. REV. 333, (with Nathan N. Frost & Rachel Beth Klein-Levine). Lexis  Westlaw  Hein 
 
Does the Federal Constitution Incorporate the Declaration of Independence?, 1 Nev. L.J. 
138 (2001). 
 
The Constitution as Based on the Consent of the Governed–Or, Should We Have an 
Unwritten Constitution?, 80 OR. L. REV. 1245 (2001). 
 
Inalienable Rights, Legal Enforceability, and American Constitutions: The Fourteenth 
Amendment and the Concept of Unenumerated Rights, 36 WAKE FOREST L. REV. 747 
(2001). 
 
The Federal System as Bill of Rights: Original Understandings, Modern Misreadings, 43 
VILL. L. REV. 17 (1998). 
 
Bringing Forward the Right to Keep and Bear Arms: Do Text, History, or Precedent 
Stand in the Way?, 75 N.C. L. REV. 783 (1997) (with Michael J. Quinlan). 
 
Constitutional Limits on Regulating Private Militia Groups, 58 MONT. L. REV. 45 (1997). 
 
Substance Above All: The Utopian Vision of Modern Natural Law Constitutionalists, 
4 S. CAL. INTERDISC. L.J. 501 (1996). 
 
The Augustan Constitution and Our Natural Rights Tradition: Is There a Conflict? 4 S. 
CAL. INTERDISC. L.J. 653 (1996). 
 
A Critical Guide to the Ninth Amendment, 69 TEMP. L. REV. 61 (1996). 
 
Federalism and the Protection of Rights: The Modern Ninth Amendment’s Spreading 
Confusion, 1996 BYU L. REV. 351. 
 
Originalism and Indeterminacy, 19 HARV. J.L. & PUB. POL’Y 429 (1996). 
 
Brown and the Doctrine of Precedent: A Concurring Opinion, 20 S. ILL.U. L.J. 99 (1995). 
 
Prolegomena to a Meaningful Debate of the “Unwritten Constitution” Thesis, 61 U. CIN. 
L. REV. 1201 (1992). 
 
Reed Dickerson’s Originalism--What it Contributes to Contemporary Constitutional 
Debate, 18 S. ILL.U. L.J. 617 (1992). 
 
The Bill Of Rights, Social Contract Theory, and the Rights “Retained” by the People, 16 
S. ILL. U. L.J. 267 (1992). 
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The Role of Legal Scholars in the Confirmation Hearings for Supreme Court Nominees--
Some Reflections, 7 ST. JOHN’S J. LEGAL COMMENT. 211 (1991). 
 
Response [To Kathryn Abrams, Hiring Woman], 14 S. ILL. U. L.J. 498 (1990). 
 
The Original Meaning of the Ninth Amendment, 90 COLUM. L. REV. 1215 (1990). 
 
The Illinois Bill of Rights and Our Independent Legal Tradition: A Critique of the Illinois 
Lockstep Doctrine, 1987 S. ILL.U. L.J. 1. 
 
Shelley v. Kraemer: Herald of Social Progress and of the Coming Debate over the Limits 
of Constitutional Change, 34 ST. LOUIS B.J. 14 (1987). 
 
Constitutional Interpretation and the American Tradition of Individual Rights, 27 BYU 
STUDIES 139 (1987). 
 
Constitutional Interpretation--The Uses and Limitations of Original Intent, 12 U. 
DAYTON L. REV. 275 (1986). 
 
Berger v. The Supreme Court--The Implications of His Exceptions-Clause Odyssey, 9 U. 
DAYTON L. REV. 219 (1984). 
 
Lawyers and the Abortion Debate: Presenting a Balanced View, 48 MO. L. REV. 284 
(1983) (reviewing LYNN D. WARDLE & MARY A. WOOD, A LAWYER LOOKS AT 
ABORTION (1982)). 
 
Note, A Dialogue on the Political Question Doctrine, 1978 UTAH L. REV. 523. 
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Unenumerated Rights Under the U.S. Constitution, NEV. LAW., July 2001, at 27. 
 
Shelly v. Kraemer: Herald of Social Progress and of the Coming Debate Over the Limits 
of Constitutional Change, 34 ST. LOUIS B.J. 14 (1987). 
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