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MORENA v. INGENIERIA E MAQUINARIA DE GUADALUPE, S.A. 
56 S.W.3d 652 (Tex. App. 2001) 

 

VANCE, Justice. 

Ingenieria e Maquinaria de Guadalupe, S.A. (“Inmagusa”) is a Mexican corporation 
which manufactures products by utilizing heavy equipment including hydraulic presses.  In 1996, 
Inmagusa was in the market to buy a press.  Appellants Anita Rubio de la Morena, Robert Rubio, 
and Tina Marie Rubio of Brownsville, Texas, bought and sold heavy equipment including 
hydraulic presses.  Appellants learned of a used press for sale by a third-party.  In 1997, they 
brokered a deal whereby Inmagusa would pay $200,000 for the press.  In addition, Appellants 
agreed to be responsible for disassembling the press and having it loaded on rail cars for 
shipment to Mexico.  The press weighed approximately 750,000 pounds. 

Inmagusa claimed Appellants breached the contract by failing to have the press 
disassembled and loaded on rail cars.  Inmagusa claimed it had to pay the third-party seller 
$86,350 to do this which should have been done by Appellants as part of the contract for no 
additional charge.  Appellants countered that the contract required Inmagusa to provide the rail 
cars, which it had not done.  Inmagusa disputed that the contract contained this provision.  In 
1998, Inmagusa filed a lawsuit to recover the $86,350 plus its attorney’s fees.  It claimed breach 
of contract and fraud.  Appellants filed a general denial. 

In September 2000, Inmagusa filed a Motion for Summary Judgment on its breach-of-
contract claim.  It attached fifteen documents as exhibits, including letters, excerpts from 
depositions, affidavits, and business records.  Tina and Robert … filed a written response, 
claiming that they had not disassembled the press and loaded it on to the rail cars because 
Inmagusa had failed to provide the rail cars as required by the contract.  Tina and Robert 
attached their affidavits to the response in which they said it was Inmagusa’s contractual duty to 
provide the rail cars, Inmagusa did not provide the rail cars or provided them late, and Inmagusa 
never notified them that the cars were available.  They also alleged that Inmagusa hired a third-
party to disassemble and load the press without giving Appellants an opportunity to do so, 
thereby incurring an unnecessary expenditure of $86,350…. 

The trial court granted Inmagusa’s motion and awarded it $86,350 in compensatory 
damages, $22,571.64 in prejudgment interest through October 31, 2000, $23.66 per day in 
prejudgment interest beginning November 1, 2000, and ending on the date of the signing of the 
summary judgment (December 14, 2000), $13,000 in attorney’s fees for proceedings in the 
district court, $10,000 in attorney’s fees for proceedings in the court of appeals, $5,000 in 
attorney’s fees for proceedings in the Texas Supreme Court, postjudgment interest, and costs of 
court…. 

…. 
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On appeal, Tina and Robert assert that there were disputed fact issues on whether they 
breached the contract and on damages, either of which preclude a summary judgment ….  We 
will reverse the judgment. 

*     *     * 

Tina and Robert provided their summary judgment affidavits in which they said there 
was a contractual provision that Inmagusa was to provide the rail cars, the cars were never 
provided or were provided late, and they were never notified the cars were available.  They claim 
a failure of a condition precedent to performance…. 

A condition precedent to performance is an event that must happen or be performed 
before a right can accrue to enforce an obligation.  Centex Corp. v. Dalton, 840 S.W.2d 952, 955 
(Tex. 1992).  If a condition precedent to performance has not occurred, there is no breach of a 
contractual duty by the party accused of the breach.  Hohenberg Bros. Co. v. George E. Gibbons 
& Co., 537 S.W.2d 1, 3 (Tex. 1976).  It is not disputed that Inmagusa did not provide rail cars to 
Appellants.  Therefore, if it was Inmagusa’s contractual duty to provide the rail cars, Appellants 
were not required under the contract to disassemble and load the press on to the rail cars, and 
they did not breach the contract. 

The evidence that might create a dispute over whether it was Inmagusa’s duty to provide 
the rail cars is contained in Tina’s and Robert’s summary judgment affidavits in which they 
claim that this duty was part of the contract….  Inmagusa asserts that Appellants’ representations 
in their affidavits that there was such a contractual provision cannot create a disputed fact issue 
because … (2) parol evidence is not allowed to prove the existence of the contractual provision, 
and (3) Tina’s and Robert’s affidavits are self-serving and are improper summary judgment 
evidence. 

*     *     * 

[S]ection 2.202 of the U.C.C. … applies when there is a written memorandum containing 
a contractual provision.  In that event, parol evidence may not be offered to contradict the written 
provision, although parol evidence of “consistent additional terms” is allowed.  E.g., Conner v. 
May, 444 S.W.2d 948, 953 (Tex. App. 1969).  However, in this case, there is no written 
provision about whether or not Inmagusa was to provide the rail cars.  Section 2.202 does not 
apply.  Rather, the issue here is whether there was an agreement not expressly stated in the 
written documents which requires Inmagusa to supply the rail cars.  Because an agreement as to 
who had the duty to provide the rail cars does not contradict any written provision of the 
contract, parol evidence is admissible about the alleged provision. 

*     *     * 

Tina’s and Robert’s affidavits (which are identical) …. state: 

It was further the parties agreement that Inmagusa would have the responsibility 
of providing the rail cars and for shipping of the press once it was loaded and 
secured onto the rail cars by Defendants. 



 Morena-3

I and the other Defendants were ready, willing, and able to perform the agreed 
upon disassembly and loading of the press onto rail cars should they have been 
provided by Inmagusa. 

[O]nce the rail cars were delivered late to the shipping point, Inmagusa 
completely failed or refused to notify Defendants that the rail cars had arrived or 
to give Defendants an opportunity to perform the disassembly and loading.  
Defendants never gained any knowledge that the cars were delivered to the 
shipping point. 

These statements of fact based on personal knowledge from witnesses competent to testify are 
proper summary judgment evidence.  TEX. R. CIV. P. 166a(f). 

Conclusion 

Tina’s and Robert’s summary judgment affidavits were admissible on the issue of the 
condition precedent to performance.  Furthermore, they are sufficient to show disputed fact 
issues about whether it was part of the contract that Inmagusa would provide the rail cars, and if 
so, whether Inmagusa failed to do so.  Therefore, summary judgment was improper.  This issue 
is sustained. 

*     *     * 


