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HENTHORN v FRASER 
[1892] 2 Ch. 27 (C.A. 1892) 

 

In 1891 the Plaintiff was desirous of purchasing from the Huskisson Benefit Building 
Society certain houses in Flamank Street, Birkenhead.  In May he, at the office of the society in 
Chapel Street, Liverpool, signed a memorandum drawn up by the secretary, offering £600 for the 
property, which offer was declined by the directors; and on the 1st of July he made in the same 
way an offer of £700, which was also declined.  On the 7th of July he again called at the office, 
and the secretary verbally offered to sell to him for £750.  This offer was reduced into writing, 
and was as follows: “I hereby give you the refusal of the Flamank Street property at £750 for 
fourteen days.” 

The secretary, after signing this, handed it to the Plaintiff, who took it away with him for 
consideration. 

On the morning of the 8th another person called at the office, and offered £760 for the 
property, which was accepted, and a contract for purchase signed, subject to a condition for 
avoiding it if the society found that they could not withdraw from the offer to the Plaintiff. 

Between 12 and 1 o’clock on that day the secretary posted to the Plaintiff, who resided in 
Birkenhead, the following letter: “Please take notice that my letter to you of the 7th instant, 
giving you the option of purchasing the property, Flamank Street, Birkenhead, for £750, in 
fourteen days, is withdrawn, and the offer cancelled.” 

This letter, it appeared, was delivered at the Plaintiff’s address between 5 and 6 in the 
evening, but, as he was out, did not reach his hands till about 8 o’clock. 

On the same 8th of July the Plaintiff’s solicitor, by the Plaintiff’s direction, wrote to the 
secretary as follows: “I am instructed by Mr. James Henthorn to write you, and accept your offer 
to sell the property, 1 to 17, Flamank Street, Birkenhead, at the price of £750.  Kindly have 
contract prepared and forwarded to me.” 

This letter was addressed to the society’s office, and was posted in Birkenhead at 3.50 
P.M., was delivered at 8.30 P.M. after the closing of the office, and was received by the secretary 
on the following morning.  The secretary replied, stating that the society’s offer had been 
withdrawn. 

The Plaintiff brought this action in the Court of the County Palatine for specific 
performance.  The Vice-Chancellor dismissed the action, and the Plaintiff appealed. 

FARWELL, Q.C., AND T. R. HUGHES, FOR THE PLAINTIFF: 

We say that a binding contract was made when the Plaintiff’s letter of acceptance was 
posted: Dunlop v. Higgins, 1 H.L.C. 381; Harris’s Case, Law Rep. 7 Ch. 587; Adams v. Lindsell, 
1 B. & Al. 681.  We do not dispute that, though the option was given for fourteen days, it could 
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be withdrawn within that time: Dickinson v. Dodds, 2 Ch. D. 463; but if a binding contract is 
entered into, there cannot be a withdrawal.  Where an acceptance is to be signified by doing 
some particular thing, as soon as that particular thing is done there is a contract: Brogden v. 
Metropolitan Ry., 2 App. Cas. 666, 691.  Where it must be in the contemplation of the parties 
that an answer will be sent by post, the posting an acceptance makes a contract.  In the case of 
Household Fire and Carriage Accident Insurance Co. v. Grant, 4 Ex. D. 216, it was considered 
that, according to the usages of mankind, an acceptance would be sent by post; and it was held 
that posting an acceptance made a contract, though the acceptance was never received.  Here, as 
the parties lived in different towns, it was to be expected that the Plaintiff would post his answer.  
In Byrne v. Van Tienhoven, 5 C.P.D. 344, a withdrawal was held too late which was not received 
till after the offer had been accepted, though it was posted before the acceptance; and so in 
Stevenson v. McLean, 5 Q.B.D. 346, it was held that a withdrawal of an offer was of no effect 
until it reached the other party. 

NEVILLE, Q.C., AND P. O. LAWRENCE, FOR THE DEFENDANT: 

We submit that the Vice-Chancellor has drawn a correct inference: that there was no 
authority to accept by post; and if that be so, the acceptance will not date from the posting.  
Dunlop v. Higgins went on the ground that it was the understanding of both parties that an 
answer should be sent by post.  In Brogden v. Metropolitan Ry., Lord Blackburn puts it on the 
ground “that where it is expressly or impliedly stated in the offer that you may accept the offer 
by posting a letter, the moment you post the letter the offer is accepted.”  It would be very 
inconvenient to hold the post admissible in all cases.  Here, Liverpool and Birkenhead are at such 
a short distance from each other, that it cannot be considered that the Plaintiff had an authority to 
reply by post.  If the offer had been sent by post, that would, no doubt, be held to give an 
authority to reply by post; but the offer was delivered by hand to the Plaintiff, who was in the 
habit of calling at the Defendants’ office, and lived only at a short distance, so that authority to 
reply by post cannot be inferred.  The post is not prohibited; the acceptance may be sent in any 
way; but, unless sending it by post was authorized, it is inoperative till it is received.  Suppose, 
immediately after posting the acceptance, the Plaintiff had gone to the office and retracted it, 
surely he would have been free.  [LORD HERSCHELL: It is not clear that he would, after 
sending an acceptance in such a way that he could not prevent its reaching the other party.  
Possibly a case where the question is as to the date from which an acceptance which has been 
received is operative may not stand on precisely the same footing as one where the question is 
whether the person making the offer is bound, though the acceptance has never been received at 
all. More evidence of authority to accept by post may be required in the latter case than in the 
former.]  Dickinson v. Dodds shews that a binding contract to sell to another person may be 
made while an offer is pending, and that it will be a withdrawal of the offer.  [LORD 
HERSCHELL: In that case the person to whom the offer was made knew of the sale before he 
sent his acceptance.] 

LORD HERSCHELL: 

This is an action for the specific performance of a contract to sell to the Plaintiff certain 
house property situate in Flamank Street, Birkenhead.  The action was tried before the Vice-
Chancellor of the County Palatine of Lancashire, who gave judgment for the Defendants.  On the 
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7th of July, 1891, the secretary of the building society whom the Defendants represent handed to 
the Plaintiff, in the office of the society at Liverpool, a letter in these terms: “I hereby give you 
the refusal of the Flamank Street property at £750 for fourteen days.”  It appears that the Plaintiff 
had been for some time in negotiation for the property, and had on two previous occasions made 
offers for the purchase of it, which were not accepted by the society.  These offers were made by 
means of letters, written by the secretary in the office of the society, and signed by the Plaintiff 
there.  The Plaintiff resided in Birkenhead, and he took away with him to that town the letter of 
the 7th of July containing the offer of the society.  On the 8th of July a letter was posted in 
Birkenhead at 3.50 P.M., written by his solicitor, accepting on his behalf the offer to sell the 
property at £750.  This letter was not received at the Defendants’ office until 8.30 P.M., after 
office hours, the office being closed at 6 o’clock.  On the same day a letter was addressed to the 
Plaintiff by the secretary of the building society in these terms: “Please take notice that my letter 
to you of the 7th inst. giving you the option of purchasing the property, Flamank Street, 
Birkenhead, for £750, in fourteen days, is withdrawn and the offer cancelled.”  This letter was 
posted in Liverpool between 12 and 1 P.M., and was received in Birkenhead at 5.30 P.M.  It will 
thus be seen that it was received before the Plaintiff’s letter of acceptance had reached Liverpool, 
but after it had been posted.  One other fact only need be stated.  On the 8th of July the secretary 
of the building society sold the same premises to Mr. Miller for the sum of £760, but the receipt 
for the deposit paid in respect of the purchase stated that it was subject to being able to withdraw 
the letter to Mr. Henthorn giving him fourteen days’ option of purchase. 

If the acceptance by the Plaintiff of the Defendants’ offer is to be treated as complete at 
the time the letter containing it was posted, I can entertain no doubt that the society’s attempted 
revocation of the offer was wholly ineffectual.  I think that a person who has made an offer must 
be considered as continuously making it until he has brought to the knowledge of the person to 
whom it was made that it is withdrawn.  This seems to me to be in accordance with the reasoning 
of the Court of King’s Bench in the case of Adams v. Lindsell, which was approved by the Lord 
Chancellor in Dunlop v. Higgins, and also with the opinion of Lord Justice Mellish in Harris’s 
Case. 

The very point was decided in the case of Byrne v. Van Tienhoven, by Lord Justice 
Lindley, and his decision was subsequently followed by Mr. Justice Lush.  The grounds upon 
which it has been held that the acceptance of an offer is complete when it is posted have, I think, 
no application to the revocation or modification of an offer.  These can be no more effectual than 
the offer itself, unless brought to the mind of the person to whom the offer is made.  But it is 
contended on behalf of the Defendants that the acceptance was complete only when received by 
them and not on the letter being posted.  It cannot, of course, be denied, after the decision in 
Dunlop v. Higgins, in the House of Lords, that, where an offer has been made through the 
medium of the post, the contract is complete as soon as the acceptance of the offer is posted, but 
that decision is said to be inapplicable here, inasmuch as the letter containing the offer was not 
sent by post to Birkenhead, but handed to the Plaintiff in the Defendants’ office at Liverpool.  
The question therefore arises in what circumstances the acceptance of an offer is to be regarded 
as complete as soon as it is posted.  In the case of the Household Fire and Carriage Accident 
Insurance Co. v. Grant, Lord Justice Baggallay said: “I think that the principle established in 
Dunlop v. Higgins is limited in its application to cases in which by reason of general usage, or of 
the relations between the parties to any particular transactions, or of the terms in which the offer 
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is made, the acceptance of such offer by a letter through the post is expressly or impliedly 
authorized.”  And in the same case Lord Justice Thesiger based his judgment on the defendant 
having made an application for shares under circumstances “from which it must be implied that 
he authorized the company, in the event of their allotting to him the shares applied for, to send 
the notice of allotment by post.”  The facts of that case were that the defendant had, in Swansea, 
where he resided, handed a letter of application to an agent of the company, their place of 
business being situate in London.  It was from these circumstances that the Lords Justices 
implied an authority to the company to accept the defendant’s offer to take shares through the 
medium of the post.  Applying the law thus laid down by the Court of Appeal, I think in the 
present case an authority to accept by post must be implied.  Although the Plaintiff received the 
offer at the Defendants’ office in Liverpool, he resided in another town, and it must have been in 
contemplation that he would take the offer, which by its terms was to remain open for some 
days, with him to his place of residence, and those who made the offer must have known that it 
would be according to the ordinary usages of mankind that if he accepted it he should 
communicate his acceptance by means of the post.  I am not sure that I should myself have 
regarded the doctrine that an acceptance is complete as soon as the letter containing it is posted 
as resting upon an implied authority by the person making the offer to the person receiving it to 
accept by those means.  It strikes me as somewhat artificial to speak of the person to whom the 
offer is made as having the implied authority of the other party to send his acceptance by post.  
He needs no authority to transmit the acceptance through any particular channel; he may select 
what means he pleases, the Post Office no less than any other.  The only effect of the supposed 
authority is to make the acceptance complete so soon as it is posted, and authority will obviously 
be implied only when the tribunal considers that it is a case in which this result ought to be 
reached. I should prefer to stat the rule thus: Where the circumstances are such that it must have 
been within the contemplation of the parties that, according to the ordinary usages of mankind, 
the post might be used as a means of communicating the acceptance of an offer, the acceptance is 
complete as soon as it is posted.  It matters not in which way the proposition be stated, the 
present case is in either view within it.  The learned Vice-Chancellor appears to have based his 
decision to some extent on the fact that before the acceptance was posted the Defendants had 
sold the property to another person.  The case of Dickinson v. Dodds was relied upon in support 
of that defence.  In that case, however, the plaintiff knew of the subsequent sale before he 
accepted the offer, which, in my judgment, distinguishes it entirely from the present case.  For 
the reasons I have given, I think the judgment must be reversed and the usual decree for specific 
performance made.  The Respondents must pay the costs of the appeal and of the action. 

LINDLEY, L.J: 

I quite concur.  I am not prepared to accede to the argument that because the offer was 
not made by post there was no authority to send an acceptance by post, and the Vice-Chancellor, 
in my opinion, fell into a mistake by acceding to it. 

KAY, L.J: 

On the 7th of July, 1891, the Defendants gave to the Plaintiff, who was then in their 
office in Liverpool, an offer in writing to sell him certain real property at Birkenhead, where the 
Plaintiff resided.  The Plaintiff had been on several previous occasions at their office on this or 
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like business.  He was not able to write beyond signing his name.  On the 8th of July his solicitor 
wrote by his direction accepting the offer.  This letter was posted at 3.50 P.M., and arrived at 
8.30 the same evening.  This was after office hours, and it was not opened till 10 o’clock next 
morning.  In the meantime, the Defendants wrote withdrawing their offer on the same 8th of 
July, and posted their letter between 12 and 1 P.M.  This was received at 5.30 the same evening.  
On the same 8th of July the Defendants entered into a contract to sell the same property to 
another person with an express condition if they were able to withdraw their offer to the Plaintiff.  
The question is, was the withdrawal in time or too late? 

Dunlop v. Higgins, has decided that, where a letter sent by post was a proper mode of 
acceptance, the contract was complete from the time that the letter was posted.  In that case the 
letter was actually received, though, by fault of the Post Office, there was some delay in its 
transmission.  Upon receipt of it, the offer was withdrawn.  The question was the same as in the 
present case, except that the withdrawal was after the actual receipt of the acceptance which was 
treated as being too late.  It was held that, by posting the letter in due time, the party by the usage 
of trade had done all that he was bound to do.  He could not be responsible for the delay of the 
Post Office in delivering the letter, and therefore there was from the time of the posting a valid 
acceptance.  It might have still been doubtful whether posting a letter of acceptance in time 
would amount to an acceptance if the letter was never received.  The ordinary rule is, that to 
constitute a contract there must be an offer, an acceptance, and a communication of that 
acceptance to the person making the offer: per Lord Blackburn in Brogden v. Metropolitan Ry.; 
and see per Lord Bramwell, 4 Ex. D. 233.  It may be that where the communication is in fact 
received, the contract may date back to the time of posting the acceptance, but there is 
considerable reason for holding that if never received the posting might be treated as a nullity.  
The point was so decided in British and American Telegraph Co. v. Colson, Law Rep. 6 Ex. 108; 
and see the judgment of Lord Bramwell in Household Fire and Carriage Accident Insurance Co. 
v. Grant.  However, in the last-mentioned case, which is a decision binding upon this Court, the 
Court of Appeal, Bramwell, L.J., dissenting, held, that the posting of a letter of allotment in 
answer to an application for shares constituted a binding contract to take the shares though the 
letter of allotment was not received.  In his judgment, Thesiger, L.J., refers to the cases in which 
the decision in Dunlop v. Higgins, has been explained by saying that the Post Office was treated 
as the common agent of both contracting parties.  That reason is not satisfactory.  The Post 
Office are only carriers between them.  They are agents to convey the communication, not to 
receive it.  The communication is not made to the Post Office, but by their agency as carriers.  
The difference is between saying “Tell my agent A., if you accept,” and “Send your answer to 
me by A.”  In the former case, A is to be the intelligent recipient of the acceptance, in the latter 
he is only to convey the communication to the person making the offer which he may do by a 
letter, knowing  nothing of its contents.  The Post Office are only agents in the latter sense.  All 
that Dunlop v. Higgins decided was, that the acceptor of the offer having properly posted his 
acceptance, was not responsible for the delay of the Post Office in delivering it; so that after 
receipt the said party could not rescind on the ground of that delay.  I cannot help thinking that 
the decision has been treated as going much further than the House of Lords intended.  
Baggallay, L.J., in his judgment in Household Fire and Carriage Accident Insurance Co. v. 
Grant, treats it as applicable “to cases in which by reason of general usage, or of the relations 
between the parties to any particular transactions, or of the terms in which the offer is made, the 
acceptance of such offer by a letter through the post is expressly or impliedly authorized.”  If for 
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authorized the word “contemplated” is substituted, I should be disposed to agree with this 
dictum.  But I would rather express it thus: “Posting an acceptance of an offer may be sufficient 
where it can fairly be inferred from the circumstances of the case that the acceptance might be 
sent by post.” 

Is that a proper inference in the present case?  I think it is.  One party resided in 
Liverpool, the other in Birkenhead.  The acceptance would be expected to be in writing, the 
subject of purchase being real estate.  These and the other circumstances to which I have alluded, 
in my opinion, warrant the inference that both parties contemplated that a letter sent by post was 
a mode by which the acceptance might be communicated.  I think, therefore, that we are bound 
by authority to hold that the contract was complete at 3.50 P.M. on the 8th of July, when the 
letter of acceptance was posted, and before the letter of withdrawal was received. 

Then what was the effect of the withdrawal by the letter posted between 12 and 1 the 
same day, and received in the evening?  Did that take effect from the time of posting?  It has 
never been held that this doctrine applies to a letter withdrawing the offer.  Take the cases 
alluded to by Lord Bramwell in the Household Fire and Carriage Accident Insurance Co. v. 
Grant.  A notice by a tenant to quit can have no operation till it comes to the actual knowledge of 
the person to whom it is addressed.  An offer to sell is nothing until it is actually received.  No 
doubt there is the seeming anomaly pointed out by Lord Bramwell that the same letter might 
contain an acceptance, and also such a notice or offer as to other property, and that when posted 
it would be effectual as to the acceptance, and not as to the notice or offer.  But the anomaly, if it 
be one, arises from the different nature of the two communications.  As to the acceptance, if it 
was contemplated that it might be sent by post, the acceptor, in Lord Cottenham’s language, has 
done all that he was bound to do by posting the letter, but this cannot be said as to the notice of 
withdrawal.  That was not a contemplated proceeding.  The person withdrawing was bound to 
bring his change of purpose to the knowledge of the said party, and as this was not done in this 
case till after the letter of acceptance was posted, I am of opinion that it was too late.  

The point has been so decided in two cases: Byrne v. Van Tienhoven, 5 C.P.D. 344, and 
Stevenson v. McLean, 5 Q.B.D. 346, and I agree with those decisions. 


