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GULASH v. STYLARAMA, INC. 
364 A.2d 1221 (Conn. Com. Pl. 1975) 

 

NORTON LEVINE, Judge. 

The plaintiffs, husband and wife, reside in the city of Shelton.  They brought this action 
against two related corporations, hereinafter sometimes collectively referred to as the defendant, 
who were engaged in the business of selling and installing swimming pools.  Their claims arise 
out of a contract between the plaintiffs and the defendant, dated February 17, 1969, for the sale 
and installation of a Stylarama “Wavecrest” aboveground swimming pool, for the price of 
$3690. 

I 

The first count of the complaint claims that the pool was installed by the defendant in 
May, 1969, at the plaintiffs’ home in Shelton, that the pool was not of merchantable quality, and 
was in breach of the defendant’s implied warranty of merchantability, in that had the following 
defects: (a) the vinyl liner was improperly installed, (b) there were six or more large “flaps” in 
the liner, (c) all four corners of the liner were wrinkled and folded, (d) there were multiple 
wrinkles and folds in the liner, (e) there was inadequate support under the plywood deck, 
resulting in the deck being uneven, unsteady, and dangerous to persons using the pool, (f) there 
were multiple surface “bubbles” on the plywood decking, (g) the “hopper” portion of the deep 
end of the pool was improperly located and constructed, (h) the sides of the pool were bowing 
out, and the 2”x 4” wooden supports were rotted, twisted and misaligned, (i) the plywood panels 
of the deck and of the sides of the pool, and the wooden members and sills supporting those 
panels, were rotted and defective, (j) the workmanship of the installation of the 2” x 4” members 
supporting the deck was defective, and (k) the entire swimming pool was not level. 

The first count further states that, as a result, the pool was not in usable condition and that 
the plaintiffs lost the use thereof for a long period of time.  The plaintiffs contend that they were 
thereby obligated to expend substantial sums of money for repairs, replacement parts, and 
commercially supplied water.  The plaintiffs allege that, as a consequence, the pool was not 
“feasibly repairable,” and was dismantled and disposed of in May 1973, at the plaintiffs’ 
expense. 

*     *     * 

II 

The initial question is whether the plaintiffs have any cause of action whatsoever, under 
the first count, for breach of implied warranty, or otherwise, based on the Uniform Commercial 
Code, hereinafter referred to as the UCC.  In particular, the plaintiffs rely on the defendant’s 
breach of “implied warranty of merchantability,” as contained in [§ 2-314(1)]. 
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The UCC article on sales applies solely to “transactions in goods.”  [§ 2-102].  The UCC 
defines “goods” to be “all things, including specially manufactured goods, which are movable at 
the time of identification to the contract for sale ....”  [§ 2-105(1)].  Thus, if the present 
agreement is not one which could be called a “transaction in goods,” or a sale of “goods,” it does 
not fall within the warranty or other provisions of the UCC. 

The initial terms of the contract between the plaintiffs and the defendant provided merely 
that the defendant would “furnish all labor and materials, description of Goods and Services 
below ... and to construct pool ... furnish and install swimming pool with vinyl liner.  Complete 
with built in fence and stairs.”  It is important to note, thus, that the contract describes the 
transaction as a furnishing of labor and materials.  It does not label the arrangement as a “sale” of 
the pool.  There was no allocation, or price breakdown, in the contract between the labor and 
material involved in the completed installation, for a total of $3690.  It is clear that where the 
contract is basically one for the rendition of services, and the materials are only incidental to the 
main purpose of the agreement, the contract is not one for the sale of goods under the UCC.  
Epstein v. Giannattasio, 197 A.2d 342 (Conn. Com. Pl. 1963) (beauty parlor treatments).  In 
Epstein, the court stated as follows: “Building and construction transactions which include 
materials to be incorporated into the structure are not agreements of sale.”  Id. at 345 (citing 
numerous cases.); accord Vernali v. Centrella, 266 A.2d 200 (Conn. Super. Ct. 1970). 

Based on the terms of the agreement herein, plus the evidence, the principal items were 
not only the materials and equipment but also the labor and services necessary to install and 
complete the pool. 

In the relevant case of Ben Construction Corporation v. Ventre, 257 N.Y.S.2d 988 (N.Y. 
App. Div. 1965), the contractor sued for the balance due, under a contract for installation of a 
swimming pool on the defendants’ property.  The defendants counterclaimed for rescission, 
seeking a return of sums paid on account, and for damages under the New York Personal 
Property Law § 150 (McKinney 1962).  The court, in a split decision, held that the personal 
property law was inapplicable, since the transaction basically did not involve a sale of property.  
It stated: 

In our view the Personal Property Law does not apply to this case.  For this law to 
apply the transaction must be one for the sale of property as distinguished from 
the rendition of services.  In determining whether a contract is for sale of property 
or services the main objective sought to be accomplished by the contracting 
parties must be looked for.  Here the written contract itself was for the installation 
of a swimming pool.  Also the obvious objective of the defendant was to have a 
usable installed swimming pool and this is what they contracted for.  This is a 
contract for work, labor and services, and not a sale .... 

Id. at 989 (citing Perlmutter v. Beth David Hospital, 123 N.E.2d 792 (N.Y. 1954)). 

The Ben case was cited with approval, and followed in Schenectady Steel Co. v. Trimpoli 
Construction Co., 350 N.Y.S.2d 920 (N.Y. App. Div. 1974), involving an action by a seller of 
steel against a buyer, who had canceled the contract.  The crucial contract provisions (in general, 
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similar to those in the present case), obligated the plaintiff to “furnish and erect structural steel.”  
The majority of the court found that the defendant was not merely contracting for steel beams 
but, in essence, for the services or labor involved in their erection and installation and that the 
transfer of title to the steel was a mere incident of the overall transaction.  The court therefore 
held that this was a contract for the rendition of services, or a work, labor and materials contract, 
rather than a contract for the sale of goods.  It was concluded that the UCC did not apply to the 
agreement in question. 

In the present case it is obviously impossible, or extremely difficult, to effect a separation 
of the labor or services from the material and equipment.  The two component parts do not 
readily permit that cleavage.  The plaintiffs did not offer any adequate evidence on the 
apportionment issue at trial.  The plaintiffs had the burden of proof to establish the existence of a 
warranty under the UCC, and they failed to do so.  Chamberlain v. Bob Matick Chevrolet, Inc., 
239 A.2d 42 (Conn. App. 1967). 

Accordingly, it is found that the 1969 agreement herein was not a “transaction in goods,” 
within the meaning of [§ 2-102], or a sale of “goods,” under [§ 2-105(1)].  The plaintiffs’ claim 
under the first count cannot be sustained. 

*     *     * 


